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Understanding the Mediator’s Proposal: A Constructive Path Through 
Impasse 
 

Mediation has become a cornerstone of dispute resolution in civil litigation, commercial 
conflicts, and complex matters across industries. While many parties are familiar with 
negotiation and joint settlement discussions, one aspect that often confounds clients is 
the mediator’s proposal — what it is, how it works, and why it matters. 

At its core, a mediator’s proposal is a strategic settlement suggestion made by the neutral 
when negotiations have stalled and traditional offers and counteroffers are no longer 
advancing resolution. It is not a court order or a judgment, nor does it reflect the mediator’s 
personal belief about who “should win.” Rather, it is a carefully crafted attempt to break 
impasse and bring the dispute to a close. 

What Is a Mediator’s Proposal? 

A mediator’s proposal is typically a written offer identifying settlement terms (often a 
dollar figure and key deal points) that the mediator believes could form the basis of an 
agreement. Once prepared, it is delivered to counsel for each side. Each party then 
accepts or rejects it confidentially and within a set timeframe. 

The key features include: 

• Confidentiality (“Double Blind”): Neither side knows the other’s response 

unless both accept. This protects leverage for each party and prevents strategic 

disadvantage if one rejects and the other accepts. 

• Final Opportunity: It is often the last step a mediator will take before 

concluding the process without a settlement. 

• Non-adversarial Intent: The mediator does not dictate the outcome. Instead, 

they use their perspective on the case, informed by legal issues, risks, and 

dynamics of negotiation, to suggest a realistic resolution point. 
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Why Use a Mediator’s Proposal? 

Mediator proposals serve several important purposes: 

• Break Impasse – When parties are stuck despite meaningful talks, the proposal 

offers a path to closure. 

• Encourage Reality Testing – The mediator’s experience and vantage point can 

help parties consider settlement from a risk-and-reward perspective rather than 

purely positional bargaining. 

• Overcome Psychological Barriers – This is a common scenario for a 

mediator’s proposal—both sides have reached a point where neither is willing to 

budge further on the amount. A mediator’s proposal removes that pressure. 

• Account for Costs and Certainty – Litigation is expensive, unpredictable, and 

protracted. A proposal prompts parties to weigh these realities against the 

certainty of settlement. 

Common Misunderstandings 

“Does this mean the mediator thinks I’ll lose at trial?” 

No. The proposal is not the mediator’s opinion on guilt, liability, or a prediction of what a 
judge or jury would do. It is a pragmatic resolution given the risks and costs that both 
sides face. 

“Am I leaving money on the table?” 

Settlement is always a trade-off: certainty and closure versus the potential upside (and 
downside) of trial. A proposal helps clients evaluate that trade-off with all factors — legal 
risks, litigation costs, time, and stress — laid out. 

Evaluating the Mediator’s Proposal 

A mediator’s proposal is not passive information — it is a professional moment requiring 
careful interpretation: 

1. Contextualize the Number. Does it reflect a reasonable assessment of the risks 

and realities of the case, or is it merely a midpoint arithmetic? 

2. Assess Legal Merits and Risks. Compare the proposal to likely trial outcomes, 

considering strengths and weaknesses in liability, damages, and procedural risk. 
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3. Quantify Costs and Time. Settlement value must account for the full cost to the 

business, including the distraction of key personnel, ongoing litigation expenses, 

and the uncertainty of an appeal. 

4. Address Broader Interests. For business clients, reputation, relationships, and 

future deals often matter just as much as dollars. 

Conclusion 

A mediator’s proposal is a powerful tool — not a judge’s order, not a mandate of fairness, 
and not an ultimatum — but a structured opportunity to resolve conflict when other 
methods have stalled. When understood properly, it transforms a moment of impasse into 
a considered decision point grounded in realism, risk awareness, and strategic choice. 

For further information on these developments, please contact Kristi Belt. 
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