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PPP Loans for Foreign-Owned Businesses—What’s the Status? 
 
Do foreign-owned entities qualify for Paycheck Protection Program (PPP) loans? Due to a lack 
of clear SBA guidance, finding a definite answer to this question has been challenging, and led 
to uncertainty among both applicants and lenders.  
 
Ironically, the trouble already started before the SBA even began accepting applications for the 
PPP. That’s because the SBA released a draft application form indicating that if a foreign 
individual or company owns more than 20% of the business, the application would be denied. 
The SBA subsequently updated the application form to require applicants to verify that the 
individuals on the company’s payroll were U.S. citizens or permanent U.S. residents, thus 
indicating that foreign company ownership was no longer a disqualifier, which seemed like a go-
ahead for foreign-owned businesses to proceed with their loan submissions. 
 
Foreign-owned businesses and the PPP’s 500-employee limitation 
 
The SBA recently provided additional guidance on how foreign-owned businesses should 
calculate their number of employees for purposes of complying with the PPP’s 500-employee 
limitation for eligibility: 
 

 
 
The Department of the Treasury’s May 18 Interim Final Rule on Treatment of Entities with 
Foreign Affiliates confirmed that employees of foreign affiliates were included for purposes of 
determining whether a PPP borrower had more than 500 employees. 
 
This means that a business should include all U.S. workers, as well as any affiliates’ foreign 
employees wherever located, even though the calculation of payroll costs includes only 
employees with a principal residence in the U.S. As such, any foreign-owned business should 
list the total number of employees of the U.S. applicant and its affiliates. 
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$2 million safe harbor for economic necessity certification 
 
As outlined here, the SBA also issued additional guidance providing a safe harbor for any 
business, together with its affiliates, that received a PPP loan with an original principal amount 
of less than $2 million. Specifically, borrowers with PPP loan amounts of less than $2 million, 
will be deemed to have made the required certification concerning the necessity of the loan in 
good faith. The caveat, however, is that this safe harbor relates only to the economic necessity 
certification and does not apply to other types of incorrect certifications or ineligibility criteria, 
such as certifications as to the PPP’s 500-employee limitation explained above. The $2 million 
safe harbor relates only to the good faith certification that “current economic uncertainty makes 
this loan request necessary to support the ongoing operations of the Applicant.” While it 
appears to be a blanket safe harbor for all such borrowers, it does not excuse mistakes, 
misstatements, or fraud. 
 
All PPP loans in excess of $2 million are subject to the SBA’s compliance review. If the SBA’s 
compliance review for PPP loans greater than $2 million determines that the borrower lacked an 
adequate basis for the required economic necessity certification, the SBA can request 
repayment of the outstanding PPP loan balance, and also inform the lender that the borrower is 
not eligible for loan forgiveness. 
 
Public scrutiny 
 
Because the PPP's purpose is to provide wages for American workers during these challenging 
times and to allow American businesses to continue to operate, foreign-owned businesses 
should also consider the risk of public scrutiny associated with any PPP borrowing. Especially in 
light of the Pandemic Response Accountability Committee’s publicly reporting details about PPP 
borrowers on their website, and the negative media that surrounded that disclosure. Borrowers 
with foreign parents or affiliates may receive less favorable treatment and greater scrutiny 
simply by virtue of their foreign status. 
 
For more information please contact Manny Schoenhuber at 713.351.0339 or via email.  
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